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1. An amendment is material, and t h u s  r e j e c t i o n  
-of a b i d  t h a t  f a i l s  to  i n c l u d e  w r i t t e n  
acknowledgment o f  it is p r o p e r ,  where t h e  
amendment r e v i s e s  a wage ra te  f o r  carpen-  
ters, and t h e r e  is a r e a s o n a b l e  p o s s i b i l i t y  
under  t h e  p r o v i s i o n s  o f  t h e  s p e c i f i c a t i o n s  
t h a t  t h e  s e r v i c e s  o f  c a r p e n t e r s  w i l l  be 
needed. 

2. The ora l  acknowledgment o f  a material 
amendment is n o t  p e r m i s s i b l e .  

3. Where t h e  o n l y  ev idence  on a n  issue is t h e  
c o n f l i c t i n g  s t a t e m e n t s  of  t h e  c o n t r a c t i n g  
agency and t h e  p r o t e s t e r ,  t h e  p r o t e s t e r  h a s  
n o t  m e t  i t s  burden o f  a f f i r m a t i v e l y  p rov ing  
its case. 

P r o t e x  Systems,  Inc .  p r o t e s t s  t h e  r e j e c t i o n  o f  its 
b i d  a s  nonrespons ive  under  i n v i t a t i o n  f o r  b i d s  No. F05600- 
83-BOO51 issued by t h e  Department of  t h e  A i r  Force. The 
s o l i c i t a t i o n  sough t  t h e  f u r n i s h i n g  and i n s t a l l a t i o n  of  
smoke and h e a t  detectors, and t h e  r ep lacemen t  o f  a f i r e  
alarm pane l .  The c o n t r a c t i n g  o f f i c e r  rejected P r o t e x ' s  
b i d  because  t h e  f i r m  f a i l e d  t o  acknowledge w i t h  i ts  b id  
an amendment t h a t  revised a wage ra te  u n d e r  t h e  Davis-Bacon 
A c t ,  40 U.S.C. S 2 7 6 ( a )  (1976) .  P r o t e x  con tends  t h a t  t h e  
amendment was n o t  material. The  f i r m  also asserts t h a t ,  i n  
any  e v e n t ,  it acknowledged t h e  amendment v e r b a l l y .  
F i n a l l y ,  P r o t e x  a r g u e s  t h a t  it rel ied on o ra l  a d v i c e  
from a c o n t r a c t i n g  o f f i c i a l  t h a t  it need n o t  acknowledge 
t h e  amendment. 
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W e  deny t h e  p r o t e s t .  

Where a r e a s o n a b l e  p o s s i b i l i t y  ex is t s  t h a t  a c e r t a i n  
t rade ' s  s e r v i c e s  w i l l  be required i n  t h e  performance of a 
contract ,  an  amendment r e v i s i n g  t h e  wage r a t e  f o r  t h a t  
t rade is material. Porter C o n t r a c t i n g  Company, B-184228, 
Janua ry  2 ,  1 9 7 6 ,  7 6 - 1 k t 1  2 .  Th u s ,  t h e  t a i l u re  t o  acknowl- 
edge such  a n  amendment may n o t  be waived, s i n c e  w i t h o u t  
acknowledgment a b idde r  l e g a l l y  canno t  be required by t h e  
government t o  pay t h e  wages p r e s c r i b e d  i n  t h e  amendment. 

Morris P l a i n s  C o n t r a c t i n g  I n c . ,  B-209352, Octo- 
z ' 2 w 5 8 2 ,  8 2  -2 CPD 360 ; X - C e l  C o n s t r u c t o r s ,  Inc . ,  
B-206796,  A p r i l  5 ,  1 9 8 2 ,  82-1 CPD 311. The waiver  of t h e  
f a i l u r e  t o  acknowledge a wage-rate amendment is permissible 
on ly  w h e r e  a b i d d e r  is a l r e a d y  o b l i g a t e d  under  a c o l l e c t i v e  
b a r g a i n i n g  agreement  t o  pay employees a t  t h e  r e v i s e d  r a t e ,  
t h e  impact of t h e  wage r e v i s i o n  on t h e  b i d d e r ' s  p r i c e  is 
minimal,  and waiver  would  n o t  o t h e r w i s e  be p r e j u d i c i a l .  
Bru toco  Eng inee r ing  C o n s t r u c t i o n ,  I n c . ,  6 2  Comp. Gen. 111 
( 1 9 8 3 ) ,  83-1 CPD 9 .  

P r o t e x  asserts here t h a t  t h e  amendment was immaterial 
because t h e  s e r v i c e s  of c a r p e n t e r s ,  which was t h e  trade 
covered by t h e  r e v i s e d  wage ra te ,  would n o t  be used i n  
t h e  performance of  t h e  contract  and t h u s  t h e  amendment d i d  
n o t  a f f e c t  P r o t e x ' s  b id  p r i c e .  The A i r  Force argues t h a t  
t h e  s e r v i c e s  of  a c a r p e n t e r  m i g h t  w e l l  be needed since t h e  
s o l i c i t a t i o n  s p e c i f i c a l l y  required t h e  c o n t r a c t o r  to  
r e p a i r  damage caused by contract  performance. 

W e  a g r e e  w i t h  t h e  A i r  Force. Here, t h e  s p e c i f i c a -  
t i o n s  s ta ted t h e  f o l l o w i n g :  

"Damage t o  t h e  b u i l d i n g  caused by t h e  con t r ac -  
t o r ' s  a c t i v i t y  s h a l l  be r e p a i r e d  t o  match  e x i s t -  
i n g  c o n s t r u c t i o n  a t  t h e  c o n t r a c t o r ' s  expense.  
Holes or  v o i d s  l e f t  by t h e  removal of f i x t u r e s ,  
t r i m ,  d u c t s ,  p l u g s ,  v e n t s ,  and s imi la r  items 
w i l l  be c o n s i d e r e d  a s  damage and r e p a i r e d  as 
such  t o  match  e x i s t i n g  a d j a c e n t  work." 

I n  our view,  t h a t  p r o v i s i o n  c l e a r l y  descr ibed circum- 
s t a n c e s  under  which c a r p e n t r y  s e r v i c e s  might  become neces- 
s a r y .  P r o t e x  h a s  p r e s e n t e d  no  ev idence  t o  s u p p o r t  i ts 
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p o s i t i o n  t h a t  t h e  need f o r  t h o s e  s e r v i c e s  would never  
arise d u r i n g  c o n t r a c t  performance.  W e  b e l i e v e  t h e r e f o r e  
t h a t  t h e  amendment was material. S i n c e  P r o t e x  h a s  n o t  
a l l e g e d  any fac ts  t h a t  would p e r m i t  c o n s i d e r a t i o n  of i ts  
b id  under our Brutoco  d e c i s i o n ,  s u p r a ,  w e  conc lude  t h a t  
P r o t e x  was r e q u i r e d  t o  acknowledge t h e  amendment i n  order 
for  i ts  b i d  to  be r e s p o n s i v e .  

P r o t e x  a r g u e s  t h a t  it o r a l l y  acknowledged t h e  amend- 
ment  d u r i n g  a pre-b id  open ing  t e l ephone  c o n v e r s a t i o n  w i t h  
a c o n t r a c t i n g  o f f i c i a l .  The ora l  acknowledgment of a 
material amendment, however, is n o t  p e r m i s s i b l e .  MET - 
Electr ical  T e s t i n g ,  I n c . ,  60 Comp. Gen. 321 (19811, 81-1 
CPD 202. T h e r e f o r e ,  r e j e c t i o n  of  P r o t e x ' s  b i d  f o r  f a i l u r e  
to  acknowledge t h e  amendment was p rope r .  

F i n a l l y ,  P r o t e x  con tends  t h a t  i t  d i d  n o t  acknowledge 
t h e  amendment i n  w r i t i n g  because a c o n t r a c t i n g  o f f i c i a l  
impl ied  d u r i n g  t h e  pre-b id  opening t e l e p h o n e  c o n v e r s a t i o n  
w i t h  t h e  f i r m  t h a t  acknowledgment was n o t  necessa ry .  The 
A i r  Force disagrees. Where, as h e r e ,  t h e  o n l y  ev idence  on 
a n  issue is t h e  c o n f l i c t i n g  s t a t e m e n t s  o f  t h e  p a r t i e s ,  t h e  
p r o t e s t e r  h a s  n o t  m e t  i ts burden of  a f f i r m a t i v e l y  proving  
i ts  case. W e  f i n d  P r o t e x ' s  c o n t e n t i o n  t h e r e f o r e  to  be 
w i t h o u t  merit. 
B-209384, J a n u a r y  31, 1983, 83-1 CPD 103. 

See Holley Electric C o n s t r u c t i o n  Co., f n c . ,  

The p r o t e s t  is denied .  
b 

J 

Compt ro l l e r  General 
o f  t h e  Uni ted  S ta tes  
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